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PETITION FOR INJUNCTION UNDER SECTION 10(J) 

OP THE NATIONAL LABOR RELATIONS ACT, AS AMENDED 

To the Honorable, the Judges of the United Statee District Court for 
the Northern District of New York: 

Comes now Thomas W. Seeler, Regional <lrector of the Third Region of 
the National Labor Relations Board (herein called the Board), and petitions 
this Court for and on behalf of the Board, pursuant to Section 10(J) of 
the National Labor Relations Act, as amended (61 Stat. 149; 73 Stat. 544; 

29 U.S.C. Sec, 160 (J); herein called the Act), for appropriate Injunctive 
relief pending the final disposition of the utters involved herein pending 
before the Board on a Complaint of the General Counsel of the Board charging 
that The Trading Port, Inc. has engaged and is engaging In, acts and con¬ 
duct In violation of Section 8(a)(1), (3) and (5) of the Act. In support 
thereof. Petitioner respectfully shows as follows: 

1. Petitioner is Regional Director of the Third Region of the 

Board, an agency of the United States, end files this petition for and on 
behalf of the Board. ' 

2. J”il£iilction of this Court is Invoked pursuant to Ssctlon 10(j) 
of the Act. 

3. (a) On -t snout December 10, 1973, Local 294, International Brother¬ 
hood of Teamaters, Chauffeurs, Warehousemen and Helpers of America (herein 
relied the Union), pursuant to provisions of the Act, filed with the 

Board a charge In Case No. 3-CA-5506 alleging that The Trading Port, Inc. 


- 
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(herein called Respondent), has engaged in, and is engaging lr, unfair 
labor practices within the running of Section 8(a)(1), (3) and (5) of the 
Act. A true copy of the original charge is attached hereto as Petitioner’s 
Exhibit 1 and made a part hereof. 

(b) The aforesaid charge was referred to Petitioner as Regional 
Director of the Third Region of the Board. 

A.(a) On or about January 8, 1574 upon said charge, the General 
Counsel of the Board, on behalf of the Board, by Petitioner, issued a 
Complaint and Notice of Hearing, pursuant to Section 10(b) of the Act, 
alleging that Respondent has engaged in, and is engaging in, unfair labor 
practices within the meaning of Section 8(a)(1), (3) and (5) of the Act. 

A true copy of said Complaint is attached hereto as Petitioner's Exhibit 2(a) 
and made a part hereof. Said Complaint was amended by Petitioner, pursuant 
to Section 10(b) of the Act, on January 15, 1974 and on February 15, 1974. 

A true copy of each of said amendments is attached hereto as Exhibits 2(b) 
and 2(c), and made a part hereof. • 

(b) On October 1, 1973, the Union filed a Petition for Certification 
of Representative pursuant to Section 9 of the Act, in Case No. 3-RC-5853, 
upon which Petition an election was directed by the undersigned Petitioner 
for December 4, 1973. On December 7, 1973 the Union filed objections to 
the aforesaid election, and based upon said objections, the undersigned 
Petitioner on January 8, 1974 Issued a Supplemental Decision and Order 
Directing Hearing and Order Consolidating Cases and Notice of Hearing, 
pursuant to Section 102.69 of the Board's Rules and Regulations, in which 
the allegations set forth in the Complaint in Case No. 3-CA-5506 and the 
Issues raised by the objections as specified by the Order Directing Hearing 
in Case No. 3-RC-5853 were consolidated for hearing. A true copy of said 
Supplemental Decision and Order Directing Hearing and Order Consolidating 
Cases and Notlcj of Hearing is attached hereto as Exhibit 3 and made a 
part hereof 

5. On March 5, 1974 a hearing opened before an Administrative Law 
Judge of the Board on the Complaint and Amendments thereto, referred to 
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ab">ve in subparagraph 4(a) and on the issues specified by the Order 
Directing Hearing, referred to above in subparagraph 4(b). On March 7, 

1974 said hearing was adjourned to March 19, 1974. 

6. There is reasonable cause to believe that the allegations of the 
aforesaid Complaint are true and that the Respondent has engaged in, and 
is engaging in, unfair labor practices affecting comoerce within the meaning 
of Section 8(a)(1), (3) and (5) and 2(6) and (7) of the Act. More partic¬ 
ularly, there is reasonable cause to believe that Respondent is interfering 
with, restraining and coercing its employees in the exercise of the rights 
guaranteed in Section 7 of the Act; that Respondent did discriminate, and 
is discriminating, in regard to the hire and tenure and terms and conditions 
of employment of its employees to discourage membership in the Union; and 
that Respondent did refuse to bargain collectively, and is refusing to bar¬ 
gain collectively, with the Union as the exclusive collective bargaining 
representative designated by a majority of its employees in an appropriate 
unit. In support thereof, and of the request for Injunctive relief herein 
Petitioner shows as follows: 

(a) Respondent is engaged in this judicial district at North Manning 
Boulevard and Prospect Avenue, in the City of Albany, end State of New York 
(herein called the Albany Warehouse), and at various other locations in 

the City of Albany, New York in the wholesale and retail grocery business. 

(b) Annually, Respondent, in the course and conduct of its business 
operations, sells and distributes products, the gross value of which exceeds 
$500,000. During the same period of time, Respondent receives goods valued 
in excess of $50,000 transported to its Albany Warehouse directly from 
States of the United States other than the State of New York. 

(c) The Union is an organization in which employees participate 
and which exists for the purpose in whole or in pert, of dealing with 
employers concerning grievances, labor disputes, wages, rates of pay, hours 
of employment, and conditions of work, aart Is therefore a labor organization 
within the meaning of Section 2(5) of the Act. At all times material 
herein, the Union has been engaged within this Judicial district in trans- 
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acting business and in promoting and protecting interests of its employee 
members. 

(d) From on or about September 1, 1973 to on or about September 8, 
1973, Respondent, through its officers, supervisors and agents, as more 
specifically detailed in Exhibits 2(a), (b) and (c), has interfered with, 
restrained and coerced, and is interfering with, restraining and coercing 
its employees in the exercise of rights guaranteed in Section 7 of the Act, 
by interrogating its employees concerning their union membership, activities 
and desires; threatening its employees with discharge and other reprisals 

if they became or remained members of the Union or gave any assistance or 
support to it; threatening its employees that it would close the Albany 
Warehouse rather than deal with the Union; promising its employees increased 
vacations, sick pay, Increased wages, and other benefits if they refrained 
from becoming or remaining members of the Union, or giving any assistance 
or support to it; suggesting to its employees that they form their own 
grievance coronittee and deal directly with Respondent rather than through 
the Union. 

(e) From on or about September 10, 1973 to on or about September 
23, 1973, Respondent, through its officers, supervisors and agents, as more 
specifically detailed in Exhibits 2(a), (b) and (c), has Interfered with, 
restrained and coerced, and is interfering with, restraining and coercing 
its employees in the exercise of rights guaranteed in Section 7 of the 
Act, by threatening its employees with discharge and other reprisals if 
they became or remained members of the Union or gave any assistance or 
support to it; threatening its employees that it would close the Albany 
Warehouse rather than deal with the Union; creating the impression among 

its employees that it would be futile to select the Union as their bargaining 
representative; soliciting its employees to return to work from the strike, 
and offering economic benefits in order to Induce them to do so. 

(f) From on or about October 8, 'i.9"^ to on or about November 30, 

1973, Respondent, through its officers, supervisors end agents, as more 
specifically detailed in Exhibits 2(a), (b) and (c), has interfered with. 
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restrained and coerced, and is Interfering with, restraining and coercing 
its employees In the exercise of rights guaranteed In Section 7 of the 
Act, by Interrogating Its employees concerning their union membership, 
activities and desires; by soliciting Its employees not to vote In an 
upcoming Board election; by telling Its employees that they would be 
recalled to work only If they voted against the Union, or did not vote. 

In the upcoming Board election; by soliciting Its employees to deal directly 
with Respondent rather than through the Union, and/or to form a Company 
Union; by threatening Its employees that It would not recall the employees 
who were In favor of the Union; by threatening Its employees that It would 
close the Albany Warehouse if the Union won the election; by promising Its 
employees Increased wages If they refrained from becoming or remaining 
members of the Union, or giving any assistance or support to It. 

(g) From on or about September 9, 1973, to on or about September 
29, 1973, certain employees of Respondent employed at the Albany Warehouse 
ceased work concertedly and went out on strike. 

(h) The strike described above in subparagraph (g) was caused by 
the unfair labor practices of Respondent described above and/or below 

In subparagraphs (d) and (t), and/or was prolonged by the unfal. 'ibor 
practices described above and/or below In subparagraphs (e) and (t). 

(I) On or about October 1, 1973, the employees named In Schedule A, 
of Exhibit 2(a),employed by Respondent at the Albany Warehouse, who had 
engaged In the strike referred to above In subparagraphs (g) and (h), made 
unconditional offers to return to their former or substantially equivalent 
positions 'of employment. 

(J) On or about October 1, 1973, and at all times since, Respondent 
has failed and refused and continues to fall and refuse to reinstate the 
employees named above In subparagraph (1) to their former or substantially 
equivalent positions of employment. 

(k) On or about September 29, 1973, Respondent ceased paying its 
part of the medical insurance premium for its employees named In Schedule B 
of Exhibit 2(a), employed by Respondent at the Albany Warehouse. 
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(l) On or about October 1, 1973, Respondent did lay off Its 
employees named in Schedule B of Exhibit 2(a). 

(m) On or about November 1, 1973, Respondent did discharge its 
employees named in Schedule C of Exhibit 2(a).employed by Respondent at 
the Albany Warehouse. 

(n) Since the dates of discriminatory treatment, layoff/and dis¬ 
charge referred to and/or named above in subparagraphs CJ), (k), (1) and 
(m), Respondent has failed and refused, and continues to fail and refuse, 
to rescind said discriminatory treatment against said employees, and to 
reinstate said employees to their former or substantially equivalent posi¬ 
tions of employment. 

(o) Respondent did lay off, discharge and refuse to reinstate, and 
failed and refused and continues to fail and refuse to reinstate the 
employees referred to and/or named above in subparagraphs (J), (1), (m) 
and (n), and did engage in, and is engaging in, the discriminatory conduct 
described above in subparagraphs (k) through (n) because said employees 
Joined or assisted the Union or engaged in other union activity or con¬ 
certed activities for the purpose of collective bargaining or mutual aid 
or protection. 

(p) All warehousemen and driver employees employed by Respondent 
at its warehouse located at North Manning Boulevard and Prospect Avenue, 
Albany, New York, excluding all office clerical employees, professional 
employees, guards and supervisors as defined in the Act constitute a unit 
appropriate for the purpose of collective bargaining within the meaning of 
Section 9(b) of the Act. 

(q) On or about September A, 1973, a majority of the employees In 
the unit described and set forth above In subparagraph (p) designated or 
selected the Union as their representative for the purpose of collective 
bargaining with Respondent. 

(r) At all times since September 4, 1973, the Union has been the 
representative for the purpose of collective bargaining of the employees 

In the unit described and set forth above In subparagraph (p), and by virtue 



* Section 9(a) of the Act, has been, and la nov, the exclusive 
representative of all the employees in said unit for the purpose of collec¬ 
tive bargaining with respect to rates of pay, wages, hours of employment, 
and other terms and conditions of employment. 

(s) Since on or about September 4, 1973, and continuing to date, 
the Union has requested, and is requesting, Respondent to bargain collec¬ 
tively with respect to rates of pay, wages, hours of employment, and 
other terms and conditions of employment as the exclusive collective bar¬ 
gaining representative of all employees of Respondent in the unit described 
and 6et forth above in subparagraph (p). 

(t) Since on or about September 4, 1973, and at all times there- 

Respondent did refuse, and continues to refuse, to recognize and 

bargain collectively with the Union, notwithstanding that the Union xu :, 
since September 4, 1973 the duly designated exclusive collective bargaining 
representative of the employees as described above in subparagraphs (p), 

(q) and (r) in that: 

(1) Conmencing on or about September 1, 1973, and continuing 

to date, Respondent engaged in the conduct set forth in subparagraphs (d), 
(*)» (f), (J), (k), (1), (m), (n) and (o), in order to undermine the Union 
and destroy its majority status, and said conduct tended to interfere 
with the election process, and to preclude the holding of a fair election. 

(2) Since on or about September 4, 1973, Respondent has refused, 
and continues to refuse, to meet and negotiate with the Union with respect 
to rates of pay, wages, hours of employment, and other terms and conditions 
of employment for the employees in the unit described above in subpara¬ 
graph (p). 

(3) Respondent engaged in the conduct described above in sub¬ 
paragraphs (k) and (1), without notice to, advice of, or consultation 
with the Union, and without affording the Union an opportunity to bargain 
concerning the decision of Respondent to make said changes, or their effect. 

7. By the acts and conduct set forth in paragraph 6, subparagraphs 
(d) through (f), (J) through (o), and (t), there is reasonable cause to 
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believe that the Respondent is interfering with, restraining and coercing 
its employees in the exercise of the rights guaranteed in Section 7 of the 
Act; that Respondent did discriminate, and is discriminating, in regard 
to the hire and tenure and terms and conditions of employment of its 
employees to discourage membership in the Union; and that Respondent did 
refuse to bargain collectively, and is refusing to bargain collectively, 
with the Union as the exclusive collective bargaining representative of its 
employees in the unit described above in paragraph 6, subparagraph (p). 
Thereby Respondent has engaged in, and Is engaging in, unfair labor prac¬ 
tices within the meaning of Section 8(a)(1), (3) and (5), and 2(6) and 
(7) of the Act. 

8. Upon information and belief, it may thoroughly be anticipated 

that Respondent will continue unless restrained, the acts and conduct 

aforesaid or similar or related acts or conduct in violation of Section 

8(a)(1), (3) and (5) of the Act, and will continue to interfere with, 

restrain and coerce its employees in tne exercise of the rights guaranteed 

in Section 7 of the Act; to discriminate in regard to the hire and tenure 
and terms and conditions of its employees, to discourage membership in 

the Union; and to refuse to bargain collectively with the Union as collec¬ 
tive bargaining representative designated by a majority of its employees. 

9. Upon information and belief, unless the conduct of the afore¬ 
mentioned flagrant unfair labor practices are immediately restrained, a 
serious flouting of the Act and of public policies involved in the Act 
will continue with the result that enforcement of important provisions of 
the Act and public policy will be thwarted before Respondent can be placed 
under legal restraint throi.gr. the legal procedures of Board Order and an 
enforcement decree. Unless restrained it may be thoroughly anticipated that 
the Respondent will continue the aforesaid acts and conduct and like and 
related conduct, during the proceedings before the Board and during any sub- 
sequent proceeding before a court of appeal for an enforcing decree, all to 
the detriment of the policies of the Act and the public Interest, with the 
result that before the Respondent Is placed under any legal restraint to 
comply with the requirements of the Act, Respondent’s employees will be 
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deprived of the rights guaranteed them by Section 8(a)(1) of the Act to 
be free from the interference, restraint and coercion of the Respondent 
in the exercise by them of the rights guaranteed them in Section 7 of the 
Act, and by Section 8(a)(3) of the Act to be free from discrimination because 
of their activities on behalf of the Union, Further unless inroediate 
injunctive relief is obtained the result will be that Respondent will have 
accomplished its unlawful objective before it is placed under legal 
restraint; any remedy afforded by the Board and/or a court of appeals will 
not effectively dissipate the consequences of the unfair labor practices 
and, consequently will be ineffectual; the employees of Respondent will 
be denied their statutory right to be represented for collective bargaining 
purposes by the Union; the Union's majority status will have been so 
dissipated by the unfair labor practices that it will be unable to function 
successfully as an effective co?’active bargaining representative of the 
employees; ana the employees will be deprived of their right to bargain 
collectively through a representative of their choice, to the detriment of 
the policies of the Act, the public Interest, the Interest of the 
employees, and the interest of the Union. 

10. Upon Information and belief, to avoid the serious consequence 
set forth above, it is essential, just, proper, and appropriate for the 
purpose of effectuating the policies of the Act and avoiding substantial, 
irreparable and immediate Injury to the public policies, to the Respondent's 
employees, to the Union, and to the public interest, in accordance with 
the purposes of Section 10(j) of the Act, that, pending the final dis¬ 
position of the siatters Involved herein, which are now pending before 
the Board, the Respondent be, enjoined and restrained as herein prayed. 

WHEREFORE, Petitioner prays: 

1. That the Court issue an order directing Respondent to appear 
before this Court, at a time and place to be fixed by the Court, and 
show cause, if any there be, why an injunction should not issue as follows: 

(A) Enjoining and restraining Respondent, its officers, representatives, 
agents, servants, employees, attorneys and all members and persons acting 
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In concert or participation with It or them, pending the final disposition 
of the matters Involved herein pendlug before the Board, from: 

(a) Interrogating its employees concerning their union member¬ 
ship, activities and desires; 

(b) Threatening its employees with discharge and other reprisals 
If they became or remained members of the Union or gave any assistance or 
support to It; 

(c) Threatening Its employees that It would close the Albany 
Warehouse rather than deal with the Union; 

(d) Promising its employees increased vacations, sick pay, 
increased wages, and other benefits If they refrained from becoming or 
remaining members of the Union, or giving any assistance or support to it; 

(e) Suggesting to Its employees that they form their own 
grievance couialttee and deal directly with Respondent rather than through 
the Union; 

(f) Creating the impression among Its employees that it would 
be futile to select the Union as their bargaining representative; 

(g) Soliciting Its employees to return to work from the strike, 
and offering economic benefits in order to Induce them to do so; 

(h) Soliciting Its employees not to vote in an upcoming Board 

election; 

(i) Telling Its employees that they would be recalled to work 
only If they voted against the Union, or did not vote; In the upcoming 
Board election; 

(J) Soliciting Its employees to deal directly with Respondent 
rather than through the Union, and/or to form a Company Union; 

(k) Threatening Its employees that It would not recall the 
employees who were In favor of the Union; 

(l) Refusing to reinstate, laying off, discharging, and ceasing 
to pay Its part of the medical Insurance premium for, Its employees, 
because said employees joined or assisted the Union or engaged in other 
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union activity or concerted activities for the purpose of collective 
bargaining or mutual aid or protection; 

(re) Refusing to recognize and bargain collectively with the 
Union as the exclusive collective bargaining representative of all ware¬ 
housemen and driver employees employed by Respondent at its warehouse 
located at North Manning Boulevard and Prospect Avenue, Albany, New York, 
excluding all office clerical employees, professional employees, guards 
and supervisors as defined in the Act, or in any manner or by any means 
falling or refusing, upon request, to meet at reasonable times and bargain 
with the Union as such representative with respect to rates of pay, wages, 
hours of employment or any other term or condition of employment. 

(n) Laying off, or ceasing to pay its part of the medical 
insurance premium for, its employees in the aforesaid unit without afford¬ 
ing the Union an opportunity to bargain concerning the decision of Respondent 

to make said changes, or their effect; 

(o) In any other manner interfering with, restraining or coercing 
employees in the exercise of the right to self-organization, to form, join 
or assist the Union to bargain collectively through representatives of their 
own choosing; and to engage in other concerted activities for the purpose 

of collective bargaining or other mutual aid or protection, or in the exer¬ 
cise of their rights, to refrain from any or all of such actlvites, except 
to the extent that such rights may be affected by an agreement requiring 
membership in a labor organization as a condition of employment, as 
authorized in Section 8(a)(3) of the Act; 

(B) Ordering Respondent: 

(a) To offer to the employees listed below immediate and full 
reinstatement to their former positions or, if those positions no longer 
exist, to substantially equivalent positions, without prejudice to their 
seniority and other rights and privileges: 
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Charles Ballou 

Glenn Passino 

Thomas Broderick 

Daniel Peasley, Jr. 

John D. Cafaro 

Fowler Riddick 

Gary Deyss 

Robert Robinson 

James Dillenbeck 

William Savage 

Donald Engel 

Michael Scanlon 

Ja s Houck 

James W. Sim, Jr. 

Richard McCoy 

Ira Stockwell 

Thomas Merwitz 

Richard Terry 

Richard O'Toole 

Raymond Valerio 


(b) To recognize the Union as the exclusive bargaining repre¬ 
sentative of all warehousemen and driver employees employed by Respondent 
at its warehouse located at North Manning Boulevard and Prospect Avenue, 
Albany, N6V York excluding all office clerical employees, professional 
employees, guards, and supervisors as defined in the Act, and to bargain 
with the Union as such representative with respect to rates of pay, wages, 
hours of employment or any other term or condition of employment of said 
employees. 


I 

I 

I 


< 
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2. That upon return of said Order to Show Cause, the Court issue an 
order enjoining and restraining Respondent in the manner set forth above. 

3. That the Court grant such further and other relief as may be just 

and proper. 

DATED at Buffalo, Hew York, this 13th day of March, 1974. 


/s/ Thomas V/. Seeler 

THOMAS VI." SEELER, Regional Director 
Third Region 

National Labor Relations Board 


PETER G. NASH, 

General Counsel 

JOHN S. IRVING, 

Deputy General Counsel 

GERALD BRISSMAN, 

Associate General Counsel 

GEORGE J. McNAMARA, 

Acting Regional Attorney, Region 3 

THOMAS J. SHERIDAN « 

Attorney 

National Labor Relations Board 
The Standard Building - 11th Floor 
112 State Street 
Albany, New York 12207 
Telephone: 518/472-2215 


Y 
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lespondent, by Kohn, Bookstein & Karp, Its attorneys, for its answer to the 
petition for injunction under Section 10(j): 


(1) Admits the allegations set forth in paragraphs "1.", "2.", "3.", "4.", 
"5." and, denying that portion of paragraph "6." which precedes its 
alphabetized subparagraphs, admits the allegations set forth in its 
subparagraphs "(a)", "(b)", "(«/' "(g)" and "(p)" of the petition. 


( 2 ) 


Denies that portion of paragraph "6." which precedes its alphabetized 
subparagraphs and denies the allegations set forth in ”6.(d)", "(e)". 


"(f)", "(h)", "(n)". "(o)". "(r)", "(t)", "7.", "8.", "9." and "10." 
of the petition. 


(3) Admits that, on or about October 1, 1973, the employees named in Sched¬ 
ule A of Exhibit 2(a), with the exception of Richard McCoy, Thomas Mer- 
witz and Richard Terry, who had engaged in the strike described in para¬ 
graph "6.(g)" of the petition, made unconditional offers to return to 
employment but Respondent otherwise denies paragraph ”6.(i)" of the 


petition. 


'• • A • 





(4) Admits that Respondent, on or about October 1, 1973, reinstated none, of 
the employees named in paragraph "6.(i) M of the petition and has since 
reinstated none of them except John Biernik, Robert Bishop, Frank Houck, 
Jr., Donald Johnson and John Robinson; and Respondent otherwise dtnies 
paragraph "6(J)" of the petition. 

(5) Admits that, on or about September 29, 1973, Respondent ceased paying 
its part of the medical insurance premium for the following employees 
named in Schedule B of Exhibit 2(a): Thomas Broderick, Gary Deyss, 

James Dillenbeck, Donald Engel, James Houck, Richard O'Toole, Glenn 
Passino, Donald Peasley, Jr., John Quigley, Fowler Riddick, William 
Savage, Michael Scanlon, James W. Sim, Jr., Ira Stockwell, and Raymond 
Valerio; and Respondent otherwise denies paragraph "6.(k)" of the peti¬ 
tion. 

(6) Admits that, on or about October 1, 1973, Respondent had no work avail¬ 
able to be performed by the employees named in Schedule B of Exhibit 
2(a) and.otherwise denies paragraph "6.(1)" of the petition. 

(7) Admits that, on or about November 1, 1973, with legitimate and sub¬ 
stantial business Justification, Respondent, by its vice president, 

Sam Tabachneck, sent a letter to the employees named in Schedule C of 
Exhibit 2(a); Respondent hereby incorporates that letter by reference 
and otherwise denies paragraph "6.(m)" of the petition. 

(8) It without knowledge whether, on or about September 4, 1973, a majority 
of the employees in an appropriate unit designated or selected the union 
as their representative for the purpose of collective bargaining with 
Respondent, as alleged in paragraph ”6.(q)" of the petition, and, accord¬ 
ingly, denies paragraph ”6.(q)" of the petition. 

(9) Admits that, since on or about September 4, 1973, and thereafter, the 
Union requested Respondent to bargain collectively with respect to rates 
of pay, wages, hdur* of employment and other terms and conditions of etc- 
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ployment ns the exclusive collective bargaining representative of all 
Respondent's employees In an appropriate unit; and Respondent otherwise 
denies paragraph ”6.(s)" of the petition. 

Dated at Albany, New York, March 28, 1974. 


- 




/-/ 


Edward L. Bookstein for 
Kohn, Bookstein & Karp 
Attorneys for Respondent 
100 State Street 
Albany, New York 12207 


TO: Thomas W. Seeler, Regional Director 

National Labor Relations Board 
111 West Huron Street 
Buffalo, New York 14202 

Local 294, International Brotherhood 
of Teamsters, Chauffeurs, Warehouse¬ 
men and Helpers of America 
890 Third Street 
Albany, New York 12206 


Pozefsky, Tocci & Pozefsky 
112 State Street 
Albany, New York 12207 


li 
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GENERAL COUNSEL’S EXHIBIT NO. 2(a) 


y,/ o’* /•/ 3 

Leaner No. Dt>io.. 

TKAMST&tS* LOCAL NO. 201 

Affiliated willi International Itrollicrliood of Tenmstcrs, Chauffeurs, 
Warehousemen and Helpers, Independent „ 

APPLICATION FOR MEMBERSHIP l 

no.»;o. . PlWH*. .. A.. .9. .*.! fgff. £*...(.. 

. izy .’. 


.Stoic... AS...Y. ...... 

S ~inl Security No.... Qf?.!. 7. ?T. Jr^'.P.X. X .!?.... D.i l c of n.rtli . 

tftrrxy U Whcro Employed. .*.(* A?.! Af7.. (?£.*?.£ .. ( ^.*7/....,...... 

Employer’* Address i&sff)!MX .SP. 0.'. ti'XP'PXPX' 

t,•_ I |trrrl»y i!i-»ii:n.»tr Traimirra Loral \ Unfit 2'M, afiilitterl with lnifin.itton.il 

yV'*’! llrwlliftltAfNl of Trannlcn, Clniuf fcum, Wan Itotr-rinm aiul llrloci*, ln«lr|»r wlrnt, 

tlirnni;li tin Antltori/i'fl ai;rrt*, ta n»y rrpiewnlalivr f«r f«ll»rliv* bart* .lining 
I •[.' . ii I'M h'mI auilmiifs IVuNiftlcn Loral Union to uj'" trani to »rck mill rrcog* 
Y\ / . /A/ B.II..I. (rum n.i,.l.i»rr. ( \ Hz') O ') 

Signed . . .Vo^Vrf/S .Q ..’ .Wl . 


Sinned 


.-'O^xYrVs. 
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THE FOLLOWING EXHIBITS ARE IDENTICAL IN ALL MATERIAL RE¬ 
SPECTS TO GENERAL COUNSEL S EXHIBIT 2(a) ABOVE EXCEPT FOR 
THE NAME AND DATE SIGNED 


Exhibit No. 

Name 

Date 

2(b) 

Charles Alden Ballou 

8/29/73 

2(c) 

Thomas A. Broderick 

8/29/73 

2(d) 

Gary Deyss 

8/29/73 

2(e) 

Donald Edward Engel 

8/29/74 

2(0 

Frank R. Houck, Jr. 

8/29/73 

2(g) 

James F. Houck 

8/29/73 

2(h) 

Edward F. Kocienski 

8/29/73 

2(i) 

Richard A. Leblanc 

8/29/73 

20) 

Ronald Mac Gilfrey 

8/29/73 

2(k) 

Glenn P. Passino 

8/29/73 

2(1) 

Daniel E. Peasley, Jr. 

8/29/73 

2(m) 

John E. Quigley 

8/29/73 

2(n) 

Fowler J. Riddick 

8/29/73 

2(o) 

John M. Robinson 

8/29/73 

2(p) 

Robert Robinson 

8/29/73 

2(q) 

Archie P. Sharpe, Jr. 

8/29/73 

2(r) 

Raymond M. Valerio 

8/29/73 

2(s) 

Richard W. McCoy 

8/29/73 

3(a) 

John W. Biernik 

8/30/73 

3(b) 

Harry L. Cone 

8/30/73 

3(c) 

Joseph Butler 

Undated 

3(d) 

William Savage 

8/31/73 

3(e) 

Ira Stockwell 

9/1/73 

3(0 

Donald D. Johnson 

9/1/73 
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Exhibit No. 

Name 


Date 

3(g) 

Wilfred E. Vohnoutka 

41 

9/1/73 

3(h) 

Thomas E. Merwitz 


9/4/74 

7 

James William Sim. Sr. 


9/1/73 

8(a) 

Richard P. Terry 


8/30/73 

8(b) 

Burton R. Hulsopple 


8/30/73 

8(c) 

Donald L. Garhartt 


8/30/73 

8(d) 

Robert Jrmes Bishop 


8/30/73 

9 

James H. Harter 


8/29/73 

10(a) 

Warren J. Deitz 


9/1/73 

10(b) 

Douglas M. Martin 


8/31/73 

11 

Michael H. Scanlon 


8/30/73 

12(a) 

Joseph Frank, Jr. 


8/31 /73 

12(b) 

Thomas E. Garhartt 


8/31/73 

13 

John D. Cafaro 


9/1/73 

14 

Kirk S. Kvale 


8/30/73 

15 

Richard M. O'Toole 


8/29/73 

16 

Wayne A. Smith 


8/30/73 

17 

Delbert G. Pullman 


8/31/73 





0 
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GENERAL COUNSEL’S EXHIBIT NO. 4 


TRADING PORT, INC. 

NORTH MANNING BLVD. & PROSPECT AVt. ALBANY, NEW YORK 

4 B9-25Q1 


September 13, 1973 


Dear Trading Port Employee: 

An article in the magazine, u. S. News & World Report, backs 
up a great deal that x have been saying: 

• 

It is unfair to compel law-abiding employers to 
recognize a union based on a count of pledge cards. 

They should be entitled to an election by secret 
ballot. 

Let's not forget the employees, either. They, too, 
are entitled to be able to vote in private before 
■ they say, 'i do'. 

in most cases, when the employee signs a card, he 
has heard only the union's side of the story/ He 
should have an opportunity to weigh all factors be¬ 
fore making his final decision." 

So, on September 5, when Local 294 demanded recognition, we 
suggested the union file a petition so that each of you would 
have the opportunity to become fully Informed, then make vour 
decision and cast a secret ballot. This would have caused you 
n o loss in wages and would have caused Trading P( rfc no loss of 
customers. Instead, you know what happened. 


All of us at Trading Port regret the strike has occurred and 
is continuing, we think it'«s senseless. However, ye respecc 
your right to support the strike or not, as you see fit You 
have the »-ight to make that decision for yourself, and no one. 
entitled to make that decision for you. 

NATIONAL LA 
Oocktl No— 
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On our part, we have the right to make every lawful effort, to 
operate despite the strike; and we, too, must exercise our 
right. 

* • ’ . • • 

i . • ...» 

Accordingly, commencing September 16, 1973, we must endeavor 
to hire permanent replacements for those who have elected not 
to return to work. If you have not returned to work and we 
hire a person to perform your duties, you will have been per¬ 
manently replaced and your position will no longer be avail-' 
able. 

I hope you will decide to return to work. We would sincerely 
regret having to replace any of our employees. if you decide 
to return, the law forbids anyone from trying to stop you. ‘ 

No fellow employee, no 294 representative - no one - is en¬ 
titled to interfere with your returning to work. Anyone who 
tries to or threatens to stop you is in violation of the law 
and will be dealt with accordingly. 

. • •• * *i 

Please think about it. This strike hurts you, hurts us, hurts 
our customers, and helps our competitors! It doesn't improve 
anyone's disposition. Finally, it's absolutely unnecessary. 

Sincerely, 




P.S. Your last earned paycheck is enclosed. 


T 
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GENERAL COUNSEL’S EXHIBIT NO. 5 



TRADING PORT, INC. 

»• . • 

NORTH MANNING BLVD & PROSPECT AVE. ALBANY, NEW YORK 

4B9-2SO 1 

.V 

• • 

• September 20, 1973 


Dear Trading Port Employee; 


* m A !. X in m X letter of September 13, "All of us 

at Trading Port regret the strike has occurred and is con¬ 
tinuing.^ This strike is not only SENSELESS, it has nou 
become UTTERLY. RI DICULOUS . Trading Fort'has suffered a loss 
of customers and you nave been, and WILL CONTINUE TO BE 
SEVERELY HURT IN YOUR POCKETBOOKS. In this regard, effective 
September 29, Trading Port will CEASE TO PAY ANY PART of the 
Blue Cros3/Blue Shield premium due at that timo for each 
striking employee. (We have no desire to hurt you or your 
family so, we will see to xt that Blue Cross/Blue Shield 
gives you a chance to keep the insurance at your expense.) 


I must further stress, as I have previously said, wo 
at Trading Port have the right to make every lawful effort 
to operate despite the strike. Althougn 1 did not have the 
heart last week to carry out my pledge to do so, I must now 
actively seek TO HIRE PERMANENT REPLACEMENTS for those of 
you who choose not to return to work. Accordingly, our ad¬ 
vertisements will appear in the HELP WANTED section of this 
weekend's newspapers. If you have not returned to work by 
Monday morning, we will then attempt to hire a person to 
perform your duties, (insofar as we still require help in 
light ox our recent loss of customers), and you \rill have 
been permanently replace with your Dosition no longer avail¬ 
able. 


In recent weeks, I have heard increasing concern ex¬ 
pressed over JOB SECURIT Y. As I stated to you several weeks 
ago, NO ONE , 1 repeat, NU ONE can offer YOU JOB SECURITY: 

NOT 29it — NOT TRADING POrTT - NOT YOURSELF .~Thc~6nlv ode r 

c USTOMERS. As the saying goes, NO CUSTOMERS 
NO BUSINESS — ko JumS^ nu S ECURITY . I would be ha?d puV'iTT" 
accurat °ly PINPOINT at this timo exactly how many 
CUSTOMERS have left us PERMANENTLY, but an educated guess 
from what I havo been told, is a SUBSTANTIAL PROPORTION of 
our business; and, WHEN CUSTOMERS GO— JOBS GO. Whether you 
or I like it, unfortunately, that Ts the way it is. 
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I sincerely hope you' will decide to return to work, 

Izzy and I v/ould dooply regret having to replace any of our 
employees. If you decido to return, please understand and 
have CONFIDENCE that THE LAV/ EXPRESSLY FORBIDS ANYONE FROM 
TRYING TO STOP YOU. W FE"lE0U~Ei-YplOYEE 7TiO“2§/rRAPHES EiTY7T- . 

Toe—NO OM f-lA f11T ERFEREH7ITH~ ~ YOUK" “ UYGHV~ *TO K E r i r LIRN" ~TO- 

V/QHK t Anyone who trie3 t o, or threatens to stop you, is in 
violation of the law and will be dealt with accordingly. .. 
This is still the USA and the STRONG ARM belongs to gangsters 
NOT law abiding citizens. 


Please consider your position as of now, and if you have 
any questions concerning your returning to work or other re¬ 
lated problems, please feel free to contact Izzy, myself, or 
Avrum, who, incidentally, is now PERSONNEL DIRECTOR for 
Trading Port. • 


Sincerely, 


I • I . »• 


% 









GENERAL COUNSEL’S EXHIBIT NO. 6 



November 1, 1973 


Kr. James Dillenbeclc: 


We here at Trading Port have recently had a full oppor¬ 
tunity to evaluate the way in which we have been doing 
business in the past and to determine the v/ay in which 
we intend to do it in the future. 

As a result of this, a permanent reduction in force is 
called for. 

Accordingly, I write to let you know there is no chance 
that you will be recalled to active employment at Trading 
-ort; and, in these circumstances, I trust you will now 
seek to obtain suitable employment elsewhere. 

If Izzy and I can help you in that effort, by giving you 
a reference or otherwise, we will be happy to do so. We 
have notified the trustee under our profit sharing and 
retirement plans of this change in your status. When your 
entitlement under these plans have been determined by the 
trustee, you will be contacted directly. 


Sincerely, 




Sam Tabachneck 
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JOINT EXHIBIT NO. 1 

This statement sets forth information desired under Item Five 
of Subpoena Duces Tecum B-85960. 

Date of 


Employment 

Name 

?- .'4-69 

J. Allen 

11-16-60 

R. Bahan 

6-4-73 

C. Ballou^ - 

12-12-67 

J. Biernik 

5-6-59 

R. Bishop 

4-8-66 

T. Broderick-*- 

5-23-63 

J. Butler 

9-12-70 

J. Cafaro^ 

9-14-70 

H. Cone 

1-7-52 

C. Dambrose 

3-9-73 

W. Deitz 

1-14-70 

G. Deyss^ 

1-31-62 

J. Dillenbeck 

6-8-68 

D. Engel-*- 

2-16-73 

J* Fedele 

4-2-46 

H. Flagler 

4-7-64 

J. Frank 

1-9-53 

D. Garhartt 

6-11-73 

T. Garhartt 

8-9-66 

• 

L. Gray 

1-1-68 

J. Harter 

7-10-65 

J. Hebert 
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Date of 
Employment 

Name 

11-1-62 

F. Houck 

9-13-65 

J. Houck"*" 

3-23-73 

B. Hulsopple 

6-14-73 

D. Johnson^ 

4-19-53• 

E. Kocienski 

11-13-72 

K. Kvale 

6-19-73 

R. Leblanc 


7-12-73 

R. Mac§ilfrey 

9-25-72 

D. Martin 

7-15-66 

A. Mason 

3-27-73 

R. McCoy 1 

3-30-73 

T. E. Merwitz 1 

12-13-67 

R. O'Toole 1 

9-21-66 

G. Passino 1 

3-6-72 

D. Peasley 1 

5-11-73 

D. Pullmc 

7-13-71 

J. Quigley 

11-9-70 

F. Riddick 1 

5-15-69 

J. Robinson 

5-19-70 

R. Robinson 1 

7-20-72 

W. Savage 1 

2-15-69 

M. Scanlon 1 

5-10-73 

A. Sharpe 
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Date of 
Employment 

Name 

9-25-69 

J. S^T 

5-27-6S 

W. Smith 

6-21-65 

I. Stockwell 

7-16-73 

R. Terry' 1 ' 

11-2-70 

R. Valerio^ 

6-26-71 

W. Vohnoutka 


r ' oot K ’ ote ^ Mrt/t/ABa*. 

These Employees were sent my letter of 1, 1973. If 

as and when openings occur in our present work force, they 
will be offered the opportunity of re-employment. 

Foot Note //2 


This Employee, who also received my letter, is in a different 
status. He worked nights and Saturdays and we have 
discontiuned night and Saturday work. So, as a practical 
matter, his employment at Trading Port, Inc. will not resume. 
Ho is employed full tine elsewhere. 


Foot Note //3 

This employee started at Trading Port, Inc. on June 7, 1961, 
and worked here until July 20, 1969. He was then disabled 
with Tuberculosis until May 13, 1973, and returned to work 
on June 14, 1973. 



Sam Tabachneck 
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JOINT EXHIBT NO. 2 

\r :o rynTC-TR?) so active r’TTi 

At Mill 

,J i-t ■ /v.'i . ; I -V- - ;'fl ” 

September 11, 1973 

J. Allen 

September 17, 1973 

c? 

D. Pullman 

September.24, 1973 

D. Garhnrtt 

"l • -f ■ »- 


Geptcmbor -24,' 1973 

v. 

, J. Harter 

September 24, 1973 

N 

I s 

\-0; I*. Kocienski 

September 24, 1973 

\ » ,*?. 

K. Kvale 

r* J 

September 25, 1973 '; ' 

V.'. .. 

s . T. Garhartt 

J • \ _ 

• * ? 

September 25, 1973 - 

.. . '^\ v V \ x ** • Frank 

September 27, 1973 

V- 

' 1 D. Martin 

September 27, 1973 

W. Vohnoutka 

September 27, 1973 

H. Smith 

September 27, 1973 

C. Dambrooe 

September 28, 1973 

J. Butler 

October 9, 1973 

R. Bishop 

October 10, 1973 

F. Houck 

October 29, 1973 

H. Cone 

October 29, 1973 

R. Leblanc 

October 29, 1973 

R. HacGllfrey 

October 29, 1973 

J. Robinson 

October 29, 1973 

A. Sharpe 

November 7, 1973 

B. Hulsopple 

• 

November 19, 1973 

J. Bleralk 

December 27, 1973 

D« Johnson 
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JOINT EXHIBIT NO. 3 


W. L, BRUNELLE 

Salary prior to 10/3/73 
Salary after 10/3/73 
Salary since 1/30/74 


$195.00' 

$205.00 

$230.00 


W. H. SCHMITT 

Salary prior to 1/2/74 
Salary since 1/2/7 \ 


$205.00 

$230.00 


W. SNYDER, JR. 

Salary during 9/73 $240.00 


D. A. AVELLINO 


Salary during 9/73 

$3.60/hr 

D. FIALKO 


Salary during 9/73 

$225.00 
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RESPONDENT S EXHIBIT NO. 1 
1971 Layoff 

Order 


Layoff Date 

Name 



Of H 

2/17/71 

J. E. Jackson 



67 

2/18/71 

H. A. Porstek 



64 

3/3/71 

E. P. Lewis 



48 

3/5/71 

W. E. Trudeau 



35 

3/8/71 

D. L. Perkins 



60 

3/8/71 

J. W. Cannon 



43 

3/9/71 

S. Lipscomb 



34 

3/10/71 

L. Ballou 



46 

3/10/71 

L. J. Cosgrave 



14 

3/10/71 

R. H..Whitlock 



38 

3/10/71 

H. R. Sherman 



63 

3/.' 0/71 

J. E. Quigley 


-$■ 

41 

3/10/71 

G. T. Passlno 



65 

3/10/73 

M. F. Ogara 



66 

3/11/71 

J. E. Southerland 



47 

3/12/71 

N. A. Hughes 



23 

3/24/71 

G. E. Deyss 



62 

3/26/71 

1. C. Fennlck, Jr. 



52 

3/29/71 

E. J. Frankenbeck 



49 

4/15/71 

R. A. LeBlanc 

• 


54 

4/16/71 

R. W. McCoy 



45 
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RESPONDENT’S EXHIBIT NO. 2 


Gentlemen: 

X stand here before you with my brother, Izzy, (who incidentally 
celebrated his 50th year with TR Purt 2923 - 1973), with a 
little bit of a heavy heart (aside from the fact that my physical 
condition is not up to par). 

As you all probably know Mr.Robellotc and Mr. J. Dillenbeck 
met with my brother, Izzy, at about noon n time to discuss 
the possibilities of having Local 294 - Teamsters Union as your 
representative designate — Nothing wrong with that WHAT distubrs 
me no end is why after all these years did you people feel you 
needed some one beside yoorself to represent you. Again this 
is not uncommon and very legal. 

Tonight you are meeting to determine whether or not to give the 
Company its legal right to have a secret ballot election, where 
each man can determine in all privacy and secrecy to express Lis 
honest feeling. I believe this is not only an American tradition 
but the American way. 

, © 

This I and my brother promise you. Publically before this 
assemblage - that if it the vote is for the union that is what 
it is going to be - if it is the other way - I can only tell 
you from past experience, which many of you partook of — no 
vendettas - no animosities - no nothing. 

I now come to the main theme and thought in all negotiations 
of this sort - Tempers run short - name calling rears its ugly 
head and many other g± things too numerous to mention appear. 

Regardless if there is or isn't a union, we as management, still 
have a right to elect howve do business to whom we want as 
customers and the customer have the same right. We have in the 
past, assumed a great deal of unprofitable business which we 
should not have in the first place, and the time has come to 
eliminate them. 
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I ask for this much consideration in your deliberation tonight - 
PLEASE DO NOT LET ANGER AND VENGENCE take precedence over cool, 
sensible thinking. 

Not perhaps for me and mine, but I can give you a list of names 
as long as your arm of people who will suffer every’ financial 
reverse through no cau^c of their own. 

/ fT tI 

Luke, Sa^crtt, Lil Kitcher, Helen, Marge, Dora - and don't 
forget a few others with ar cess of 20 or 25 years that you 
don't see here - Bob Farigar> T -'mmy, Bob Nunziato, Old 
Blanch, Hazel, etc., etc. 

In closing I acaspats repeat. Let's do this the honest, American 
way by a secret ballot; and may I adc. this thought - the No. 1 
man that dictates who will work and hew much, he will get, is 
our customers - We are not the only wholesaler in this area 
and if any one here thinks the other 30 wouldn't welcome a close 
down of 8±x2£x Bi-Lo - forget it. 

If we lose our customers, YOU and I have lost all. He is the 
final judge of both our destenies. 


Gentlemen: - Thanks a million for listening and may cool heads 
prevail. 






RESPONDENT’S EXHIBIT NO. 3 



Today, at about noon, t.y brother, izzy, and my son were 
visited by Mr. Robilotto of Teamsters Local 294. Jim Dillenbeck 
was with him. 

0 

Whether you call it a "request" or a "demand", Izzy was 

asked to recognize Local 294 as representative of our employees 

£ 

based upon the claim that a majority of our employees had signed 
pledge cards. 

MV BROTHER AND I ARE LAW ABIDING PEOPLE AND WE BELIEVE 
IN THE AMERICAN WAY. EACH OF YOU IS ENTITLED TO VOTE YOUR CHOICE 
FOR OR AGAINST A UNION, IN A SECRET BALLOT ELECTION CONDUCTED BY 
THE UNITED STATES GOVERNMENT. 

We know and the government knows that cards are not the 
same as votes. The government counts votes - not cards! 

In a secret ballot United States Govern ment-supervised 
election, each of you can vote your choice with nobody knowing 
how you voted or using any coercion: not the union, not a fellow 
employee, and. not us. 
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You are entitled to your right to vote and you are en¬ 
titled to know all the facts before you make up your mind and 
vote. 

If Lc al 294 hopes to stampede our employees into a strike 
so that we will recognize them without an election, then Local 
294 can forget it 

I repeat what my brother izzy said: We believe the peace¬ 
ful, orderly, democratic and American way to decide this is by a 
secret ballot election. We will accept the results of that 
election. 

My brother told Mr. Robilotto that he should file a peti¬ 
tion and request an election. That is what he should do. 

To show that we are in good faith, ■'* 1 1 you now that 
unless Local 294 files a petition this very week, Bi-Io will 
file a petition Monday morning and ask the NLRB to hold an election 

here so that each of you ca. vote your choice after considering 

0 

all the facts. 

That is the only way that makes sense - the American way. 
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3. 

If Local 294 wants you to do it any other way, it will 
hurt you and it will hurt us; it won’t hurt Local 294, but it 
will be a sure way to help our competitors by sending our 
customers elsewhere. in the long run, that has to hurt you 
as well as us. 

P 

Gentlemen: Thanks a million for listening. Do what you 

think makes sense and may cool heads prevail. 

£> 

I know there may be questions and I don't have all the 
answers, but I will answer all your questions between now and 
the election. Thank you. 


9 
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RESPONDENT’S EXHIBIT NO. 4 


COLONIE TRUCK LEASING CO.. INC. 


AFFILIATE OF THE NATIONAL TRUCK LEASING SYSTEM 


r . v 
. • v 


August 31, 1973 • ' 

• . t . t i * i * 

» • • * * 

Trading Port Inc. ‘ 

Manning Blvd & Prospect Avo. t • •• , .v 

Albany, New York •/;. 

Attn: Mr. Sam Tabachneck i * . 

Dear Mr. Tabachneck: * 

Tho recent increase in our contractual price for fuel makes 
it necessary at this time to increase your vehicle mileage rates 
as follows according to tho t orms of our lease agreement : 

Tractors: from . 135p/mile to . 1550/milo 

: *• ’ Vehicles //‘s 321-322,323,324 

. Straight Trucks: from. . 1220/mile to .1370/mile 

Vehicles //'s 325,326 ; V.V '• 

Wo regret this increase, but in tho light of current events, 
must adjust your vehicle mileage rates to reflect our increased 
cost of obtaining fuel. This increase shall take effect with your 
September 6, 1973 billing. 

’ .* Very truly yours . 

.. 

*.• Peter Siegel, Manager 

Colonie Tx-uck Leasing Co., Inc. 

PS/. ' 


1004 Control Avonuo ( Albany. Now York 12206 / (518) 869-7701 
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RESPONDENT’S EXHIBIT NO. 7 

CUSTOMER ANALYSIS 

Trading Port's customers for 1973 are shown below. The 
following code represents entries in the tables: 

COLUMN 

A (1) = Deliveries by Trading Port 

(2) = Pick-up by customer 

B (3) = Pre-strike action 

(4) = Post-strike action 

C (5) = Small number of cases per order (less than 100) 

(6) = Large inventory required for customer 

(7) = Multiple-line items required for customer 

(i.e., Bordens, Sunshine, Breakstone, Oscar Meyer) 

(8) = Intermittent ordering by customer 

D (9) = Poor risk customer 

(10) *= Slow-paying customer 

> 

E (11) *» Customer went bankrupt 

(12) *= Customer went out of business 

(13) = Total loss/strike casualty 

(14) = Partial loss/strike casualty 

Remarks 1 Good customer 

2 Average customer • 

3 Marginal customer 

£«* * 


























































































































































































































































































































run A (KmBbtr-0«ct»b«r 117)) mut B (Janoary-Oaceabor 1*74) 
actual projected] actual projected! actual actual 

CASE KAX. AVO. ACTUAL SALES AVERACt MAX. A VC. CASE SALES AVERAGE 

SALES MO. CAS* NOVEMBER/ MO. CASE MO. CASE JANUARY/ MO. CASE 

OCTOBER SALES DECEMBER SALES SALES FEBRUARY SALES 
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Poor rick; left before strike doe 
to financial problems. 
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1,693 1,4921 1,693 1,696/1,519 1,609 | 1,693 j 1,934/1,442 1,639 N/C - good customer 


























































































(r*tr*'«nt. dlff.ronc. l><iiw«.n total Pra-Btrlk. a mo. iv W1 ,i and total actual Pra-Striko 8 mo. av.ra 9 «) 
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RESPONDENT'S EXHIBIT NO. 8 


rilASE B 


Jicunjr 


PtoJ. Max. Ac 

Av l* Monthly Mon 

Case Sales Case 


* 

Kovenber NO.000 


■ 


SLr’r-r •*»; Sr bsI’FS r* sa 



_ | 17S . C0 ° 1»S.000 17$.000 

• low because of truckini strike. 



Decenber | NO.OOO ,44.000 I m.OOO I *,70.000 


31S.000 

303,000 

31S,000 

264,000 

ISO,000 

3(6,000 

350,000 

317,000 




167,000 ISO.000 $37,000 13.000 


11.100 | 77 


11,700 77 27 


U.J00 77 
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RESPONDENT’S EXHIBIT NO. 9 
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TELEPHONE COST 



1972 

1973 

1973 Over 

Month 

Charge 

Charge 

Or (Under) 


January 

945 

952 

7 

February 

937 

908 

( 29) 

March 

1,019 

966 

( 53) 

April 

1,056 

890 

(166) 

May 

861 

925 

64 

June 

973 

974 

1 

July 

883 

1,005 

122 

August 

917 

893 

( 19) 

September 

906 

987 

81 

October 

897 

672 

(225) 

November 

967 

753 

(214) 

December 

949 

682 

(267) 

TOTAL 

11,310 

10,612 

(698) 
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Brieant, J . ’ * 

By order to show cause dated March 18, 1974, petitioner 
moved this Court, pursuant to Sec. 10 (j) of the National Labor 
Relations Act, as amended, [29 U.S.C. §160(j)], (the "Act ), for 
an order enjoining respondent. The Trading Port, Inc. (the 
"Employer") from engaging in certain conduct alleged to be in 
violation of the Act, and ordering the Employer to recognize and 
bargain with Local 294, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America (the "Union"), _ 

ponding final disposition of. unfair labor practice charges 

• • 

• • * • 

tI 
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presently before the National Labor Relations Board (the "Board"). 
A hearing was held on April 2 and 4, 1974. 

* • 

This Court has jurisdiction of the subject matter 
pursuant to Sec. 10(j). of the Act. The Union is a labor organi¬ 
zation within the meaning of Sec. 2(5) of the Act. The Employer 
is engaged in the wholesale and retail grocery business at 
several locations in Albany, principally at North Manning Blvd. 
and Prospect Ave. (the "warehouse"). The Employer is engaged in 
interstate commerce within the meaning of Sections 2(6) and (7) 
of the Act.' * 

Pursuant to Sec. 9 ’of the Act, the Union filed a 
petition for a certification election, which was held on DecemL«_r 
4# 1973, The Union lost, and on December 7, 1973 filed objections 
to the election with the Board. 

On December 10, 1973, the Union also filed charges with* 
the Board against the Employer, alleging the Employer had com¬ 
mitted unfair labor practices in violation of Sections 8(a)l, 3 
and 5 of the Act. Based on these charges, a’complaint was issued 
by tho Gcnoral Counsel of the Board on January 8, 1974 and amended 
on January 25 and February 15, 1974. 
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By order of the Board/ these two separate matters, the 
unfair labor practices case, and the Union's objections to the 
election, were consolidated for hearings. Hearings in the con¬ 
solidated case began at Albany, New York, on March 5, 1974 before 
the Hon. James V. Constantine, Administrative Law Judge, and were 
completed on March 21, 1974. A decision is not expected until 
the end of August or September. 

The parties before me stipulated that the record of the 
hearings before the Administrative Judge was complete, that no 
further evidence need be taken for the purpose of this proceeding, 
and that this application be submitted on the transcript, and 
briefs to be filed with the Administrative Judge and this Court. 
Such briefs .were received by me, and the matter fully submitted 
here on May 9, 1974. 

Informal conferences held by the Court with counsel in 
an effort to achieve a compromise of the issues pending before 
this Court indicated that notwithstanding the stipulation of 
counsel, it was appropriate to take proof concerning the present 
employment status of certain employees of the Employer who had' 
been laid off following the strike referred to below, and this was 
done. t 
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The Board alleges chat: there is reasonable cause to 

believe the Employer interfered with, restrained and coerced 

it3 employees in the exercise of the rights guaranteed them by 

Sec. 7 of the Act, by discriminating in regard to employment to 

• • 

discourage membership in the Union, and by unlawfully rofuoing 
to bargain with tho Union after September 4, 1973 when it had 
obtained membership cards signed by a majority of the employees. 
Petitioner further alleges that various other unlawful actions, 
such as interrogating employees concerning their union activities, 
and the activities of co-workers, threatening Union protagonists 
xoss of their jobs, threats of plant closure and discrimin¬ 
atory rehiring practices following a strike in September 1973, 
affected the outcome of the election. 

§ 

% 

The Regional Director seeks from this Court an order 
enjoining all such conduct and practices; directing reinstatement 
of certain employees; and compelling the Employer to bargain with 
tho Union while matters remain before the Board awaiting its 
decision. The Board contends that unless immediately restrained, 
the Employer's violations of Sections 8(a)l, 3 and 5 will continue, 
with the result that the respondent's employees will bo deprived 
of thoir rights under Sec. 7 of the Act. 


-4 
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The purpose of an interlocutory injunction pursuant 
to See’. 10(j) is to maintain the status quo pending final 
adjudication of unfair labor charges. See National Maritime U.__pf 
Amer . v. Commerce Tankers Corp ., 457 F.2d 1127, 1138 (2d Cir. 1972) 
The Regional Director need only show that there is reasonable 
cause to believe unfair labor practices have been committed, and 
that an injunction would be just and fair under the circumstances. 
See Commerce Tankers Corp ., supra ; McLeod v. Nat 1 1 Maritime Union 
of America, AFL-CIO , 334 F.Supp. 34, aff'd , 457 F.2d 490 (2d Cir. 
1971); Douds v. Milk Drivers and Dairy Employees Unio n, 248 F.2d 
534 (2d Cir. 1957). The Board should have an opportunity to pass 
initially on questions involving construction of the Act and the 
merits of the charges. We should avoid, if possible, making 
findings of fact upon the same trial record which is before the 
Administrative Law Judge where such findings are unnecessary and 
may tend to inhibit the Administrative Law Judge or the Board in 
performing their assigned functions. • See Boire v. Int'l Brother ¬ 
hood of Teamsters. Chauffeurs, Warehousemen and Helpers o f America, 
479 F.2d 778, reh . den ., 480 F.2d 924 (5th Cir. 1973). . 

% i 

This Court’s evaluation of the testimony therefore i6 
limitod to a determination of whether the Board has sustained its 



- 5 - 
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burden of showing that there is .a reasonable likelihood the 
charges will be sustained, and determining what, if any, interim 
relief is just and proper under all the circumstances. 

In our reliance, by agreement .of the parties, on the 
trial record before the examiner (consisting of some six days of 
hearings, almost 700 pages of testimony and voluminous exhibits) 
,we are in a sense limited because the Administrative Law Judge 
has had a better opportunity to test the credibility of the 
witnesses. 

I 

• The Employer operates a distribution warehouse and rail¬ 
road siding in connection with its wholesale grocery business. It 
has been established for more than 25 years and, excepc for two 
capti.ve stores owned by its affiliates, is engaged in a highly 
competitive field, serving retail and chain store grocery opera¬ 
tions. Its customers, for the most part, also deal with competing 
suppliers located in Albany and elsewhere. Prior to the strike 
referred to below, it employed approximately 47 individuals as 
warehousemen. The parties agree that the work is interchangeable, 
and each employee may fill the work assignment of any other. Of 
tho total employees, at least ono was a part-time worker, and one 



o 



was moonlighting" with The Trading Port while employed full 
time during the day as a fireman for the City of Albany. 

• • . . 

. August 29, 1973, a group of about 19 employees met 

i • 

with Unior) representatives at the Union Hall. All signed union 
authorization cards designating the Union as their bargaining 
representative. Several then circulated cards among other ware¬ 
house employees. By September 4,'1973, 43 of the approximately 
47 employees at the warehouse purportedly had signed cards. On 
September 4th, one of the employees, James Dillenbeck, called 
the President of the Union, Nicholas Robilotto, to advise him a 
majority had been obtained. A meeting was held at the Employer's 
warehouse that day with Isadore Tabachneck,' President cf the 
company. Mr. Robilotto declined to exhibit the cards to the 

I # • 

Employer, but offered to allow a state labor mediator to examine 
the cards as a neutral third party and report to the Employer. 

This suggestion was refused. The Employer refused then, and has 
continued to refuse, to recognize and bargain with the Union. 

On September 8, 1973 most of the employees who had signed 
cards mot at tho Union Hall and voted to strike. On this date, 
the President of tho Union met with company officials, again offering 
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a card count by a neutral third 'party, rut the offer was refused 

The strike commenced on September 9th and continued until the 
end of September. 

On September 29th the employees voted to return to work 

and petition the Board for an election. On the same day, Mr. 

Robilotto approached Samuel Tabachnock,' vice President of the 

company, and asked if the men could return to work, m effect, 

at this point, the strike was won by the Employer. Samuel 

Tabachneck told Mr. Robilotto that the workers could return and 

they should report to the Employer’s premises on October 1st at 

7.00 A.M. There is conflicting testimony as to whether the 

. $ 

company agreed to rehire the strikers by seniority, assuming 
there was work, but the strike was ended. There have been no * 
further meetings between the Union and the Employer. 

• Eleven employees had returned to work during the strike. 
Most of the remaining strikers reported for work on October 1st. 
None worked that day; all were issued lay-off slips so that they 
could collect unemployment insurance. Ten strikers were sub¬ 
sequently rehired, not by seniority, but allegedly on the basis 
of othor factors, such as officicncy, salary and their attitude 


0 - 








toward their work. The remainder have not been rehired, nor 
have they been permanently replaced. No r.ew employees were 
hired during or since the strike. 

In September, the Employer notified the strikers by 

letter that it would no longer pay its portion of their medical 

insurance premiums, and the insurance was cancelled on September 
* * 

29th. On November 1st, the Employer notified about 20 of the 
strikers by letter that they were "permanently** laid off. 

• The complaint alleges more "than 100 incidents of 
violations of Sec. 8(a)l, as well'as violations of 8(a)3, engaged 
.in by the Employer in an attempt to defeat the Union in the 
December 4th election,, including threats of plant closure, sug¬ 
gestions that the employees form a company union, interrogation 
of employees regarding their Union sympathies and how they, or 
their friends intended to vote, as well as discriminatory re-hiring 
practices after the strike. Many of these allegations are supported 
by testimony of employees, and denied under oath by management 
representatives. For example, several employees testified to 
threats of closure and discriminatory firing made by Isadore 
Tabachncck to the strikers while they were picketing. It is 
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l 

admitted that Isadore Tabachneck spoke to the picketers daily, 

* • 

• • • 

but it is contended that his remarks were made in a joking 

manner, were not threats, nor would the employees have inter¬ 
preted them as threats. 

Isadore Tabachneck is described in the record as a 

"kibitzer," even by the .employees (Tr. p.102): 

• * 

[Cross-examination of James Dillenbcck, employee] 

"Q [by counsel for the company] Do you know 
the meaning of the expression 'a kibitzer?' 

A Yes. 

* * * 

' •Q Would it be fair to say he's [Isadore 
Tabachneck] a 'kibitzer'? 

A Yes, sir, it would be fair to say that, yes. 

JUDGE CONSTANTINE: That doesn't help me. You 
better tell me what a 'kibitzer' is. 

I 

MR. DOOKSTEIN: Well, you'll have an opportunity* 
to observe that for yourself, sir. 

JUDGE CONSTANTINE: I thought I knew Latin but 
I see I don't."—' 

This issue is for the Administrative Judge to determine 
since employees testified that they understood the remarks to be 


made seriously. 
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A cordial relationship seemed to exist between Isadore 

Tabachneck and the employees, who referred to him at the hearing 

as "Izzy". He seemed to hi , o engaged in considerable provocative 

• conversation with the picketers outside the company premises, 

apparently with no resulting assaults, and conducted additional 

"kibitzing" in a local bar known as the Orchard Tavern, where 

management *and labor apparently were accustomed to join efforts 

in holding down the brass rail with their feet. The examiner 

may well find that some of the conduct of Isadore Tabachneck was 

that of a ."kibitzer", but'much of his testimony is very damning 

on an essential issue in the case; that is, whether ihe Trading 

Port maintained a seniority list and if so, whether that list was 

used with respect to layoffs, or merely with respect to vacation 

schedules and work assignments. The employee Gary Deyss was not 

known in the warehouse by his proper name, but had always been 

called "Farmer." According to Mr. Deyss, Isadore Tabachneck 

approached him on the picket line and the following colloquy 

occurred (Tr. p.399-400): . 

"Isadore Tabachneck came out and said I 
better look for another job, and then he 
came over to me and asked me what my name 
was. I told him it was Farmer because all 
* the guys know me by Farmer in the warehouse. 
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• • 
lie then went back in and came out with a — 

Q Went back in where? 

« • 

A The warehouse - and came back out with a 
, . seniority sheet. He said, 'You better 

really look for a job because your name 
isn't even on the list.' Then I told him 
my real name, Gary Deycs, and he said, 

'You're way down on the bottom of the list.' 

He said, 'I would take Glenn's wife, 

Sharon, back before I ever take you back, 
and she doesn't even work there.'" - 

Employees testified that they were questioned numerous 
times by Ayrum Tabachneck, Personnel Manager and nephew of the 
President, as well as other management representatives, about 
how they intended to vote. They were told in substance that voting 
against the Union, or not voting, could insure their return to 
work. This is denied by the Employer and presents an .issue of 
credibility to be decided by the Administrative Law Judge. I 
find, however, that the record is more than sufficient to establish 
reasonable cause to believe violations of Sections 8(a)l and 3 of 
the Act did occur. 


Tho Employer admits it has not rehired employees by 
seniority since tho strike, but contends it has never used 
seniority in connection with hiring practices, and is under no 
obligation to do so now. 
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The employees testified that a seniority list exists, 

• • • * 

was shown to them during the strike, and in 1971, employees 
wore rehircd by seniority after a layoff. Avrum Tabachneck 
testified that among his objectives when considering who should 
bo rehired after the September 1973 strike was "to get a man I 
felt had a good attitude toward the company." (Tr. p.542). 

When asked on cross-examination, "One of the criteria you say 
you used was whether or not the individual had a good attitude 
toward the company," Avrum Tabachneck replied "that's not what 
I said ... I said about the attitude about their job." (Tr. p.572). 
The Board might interpret this.as showing anti-union bias, when 
considered in conjunction with the other evidence in the case. 

Mr. Avrum Tabachneck testified that one of the methods he used 
in selecting "the best man for the job," (Tr. p.542) was to discuss 

I 

their abilities with Mr. William Brunelle, who became warehouse 
manager on October 3, 1973, but apparently had not worked closely 
with the warehouse personnel during the prior two years. (Tr. p. 
569). Mr. Avrum Tabachneck also admitted that he had been working 
at one of the company's retail stores at the time of the 1971 
layoff, and therefore did not have first-hand knowledge of whether 
seniority was used in rehiring at that timo. (Tr. p.570). On the 
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/ 

other hand. Joint Exhibit 4 in evidence before the Administra¬ 
tive Law Judge, v/hen taken together with the seniority lists, 
is clear evidence that after the 1971 layoff, rehiring proceeded 
according to no set plan, and without regard to seniority. A 
conflict is thus presented, which may not be resolved.without 
a determination of credibility best left to the Administrative 
Law Judge. V i 


Although it is not the province of this Court to 
decide the ultimate question of whether company hostility toward 
the Union supporters resulted in discriminatory treatment upon 

I 

rehiring, the testimony on this subject is more than sufficient 
to support an injunction requiring the Employer to rehire strikers 
according to seniority to fill any positions which may be available, 
until the Board has rendered its decision. 


Our Court of Appeals has held: 

"First ... it must be determined whether the 
Regional Director has reasonable cause to 
believe that the urtfair labor charges filed 
with the Board are true; and, second, that 
the issuance of any injunction would be 'just 
and proper* under the circumstances." Nat 1 1 
Maritime Union of America v. Commerce Tankers 
Corp. , 457 F.2d 1127, 1138 (2d Cir. 1972). 


-14- 
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For the reasons stated previously, the first require¬ 
ment has been met here. As to the second, it is clear in this 
case that an injunction should issue to protect the Board's 
jurisdiction, and to preserve the Section 7 rights of the employees 
The predictable results of interrogations by the Employer and 
discrimination in re—hiring based on union activities, coupled 
with threats of plant closure, would be to destroy or severely 
inhibit interest in the Union. By the time the Board issues its 
order and petitions for enforcement, the order will be futile if 
the Employer has succeeded by intervening continued violations of 
the Act, in frustrating the remedial purposes of a Board order. 

This will be particularly so if the Board directs a new election. 


The legislative history of Section 10(j) of the Act 

shows clearly that the section was designed to prevent such a 

result: . . 

"Experience...has demonstrated that...the Board 
has not been able in some instances to correct 
unfair labor practices until after substantial 
injury has been done.... Since the Board's 
orders are not self-enforcing, it has sometimes 
been possible for persons violating the Act to 
accomplish their unlawful objectives before 
boing placed under any legal restraint and thereby 
make it impossible or not feasible to restore or 
prosorvo tho status quo pending litigation. 


* * * 
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In subsection '(j) ...'the Board is given 

. additional authority to seek injunctive 

relief." S.Rep.No. 105, 80th Cong., 1st 
, Scss. 8, 27 (1947). 

The record before the examiner shows, as is so often 
the case, that during the strike some of the Employer's customers 
went elsewhere. The strike coincided in time with an increase in 
the costs of truck rental because of the energy shortage, and the 
Employer, either because of the strike or simultaneously with the 
strike, terminated certain delivery services which it had given 
some of its customers, withdrew from highly competitive, low-profit 
non-profit areas of its business activity, and contracted the 
scope of its dealings. -In part, this was voluntary, because the 
shutdown together with the threatened increase in the truck rentals 
had shown the respondent that parts of its business operation were 
unprofitable without regard to the strike. In part, this contrac¬ 
tion of business was involuntary, because of customers lost.as a 
result of the strike. The proof is adequate that following the 
strike, and even at the time of the hearings, the respondent did 
not need additional employees in its warehousing operation. 

• 

It would bo inappropriate under the circumstances fot 
this Court to compel the rchiring of unnecessary workers. It 
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would also seem inequitable at this stage of the proceedings, in 
effect, to order the Employer to fire employees who have been 
working since the strike, to rehire those of greater seniority 
who have not been working, or have been working elsewhere since 
October of 1973. This would be unduly disruptive to the conduct 
of the business, and to the lives of those who would have to be 
discharged. it would be an improvident exercise of judicial 
power while there remains at issue before the Administrative Law 
Judge the question of whether or not The Trading Port, prior to 
the strike, used seniority as a basis for the recall of workers ' 
when temporary layoffs took place due to insufficient work. 

Of course, it r lains possible, after a determination 
on the merits, that the Board might make such a direction, and in 
dealing with the Section 8 (a)3 claim, may also direct a full award 

of back pay to any who were discriminated against when the rehiring 
occurred. 

However, it does seem appropriate that, should its 
business improve, the Employer be required to rehire from among 
those not presently working, by seniority. The same equitable 
considerations justify enjoining the Employer from future viola¬ 
tions of Sections 8(a)l and 3. 


-1 1mm 
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Whether the Employer should be ordered at this time to 

• • 

recognize and bargain with the Union stands on a different footing 

The election was not close, and while the Board may well direct a 

new election and may well find the election results tainted by 

• ■ / 

the Employer's coercive conduct, it is not clear that the outcome 
of a new election would necessarily be different. 

"(T]o grant injunctive relief which, in 
effect,would require respondent to bargain 
with the Union, would actually disregard 
the status quo and create a bargaining 
agreement which does not now exist. This 
is not a case where existing bargaining 
relations between a Union and a company, 
which are interrupted by an allegedly 
unfair labor practice, are continued by 
injunctive relief pending the outcome of 
the legal matter before the Board. The 
Court finds that petitioner in the instant 
case seeks to create a collective bargaining 
relation through an injunction. The set 
of rights and duties imposed does not exist 
and can not be determined to have existed 
. until the Board resolves the case." Fuchs 
v * Steel-Fab, Inc .. 356 F.Supp. 385, 387 
(D.Mass. 1973). 

See, McLeod v. Gen ' 1 Elec. Co ., 257 F.Supp. 690, rev'd ., 366 F.2d 

847 (2d Cir. 1966), which the Supreme Court set aside and remanded, 

385 U.S. 533, for further consideration by the District Court.in 

$ 

light of supervening events, without deciding the appropriate 
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standard for granting a bargaining order in a 10 (j) proceeding. 
Clearly, neither the need for a showing of grave impact upon 
the public interest test applied by the District Judge in ordering 
bargaining in that case, nor the test applied by the Second 
Circuit in reversing the order to bargain, which requires a 
showing of irreparable h rm or necessity to preserve the status 
cjuo, has been met here. We have been cited to no cases, nor have 
we found any in this Circuit, in which bargaining has been ordered 
in a 10(j) proceeding when no previous bargaining relationship 
existed. 


Although employee unionization apparently began in this 
case in the Summer of 1973, no bargaining took place between -the 
Union and the Employer. If this Court were to order bargaining 
now, it would be deciding the very issues before the Board and 
usurping the power given the Board under the Act. Should the Board 
decide that: 

"the possibility of erasing the effects of 
past practices and of ensuring a fair election 
by the use of traditional remedies, though 
present, is slight and that employee senti¬ 
ment once expressed through cards would, on 
balance, be better protected by a bargaining 
order, then such an order should issue." 

N. L . K.B. v. Gissel Packing Co. , 395 U.S. 575 
612 (1969). 




-19- 
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Cut, sec jL L.R.n. v . Truck Drivers Union Local No. 413 . 487 F.2d 
1099 (D.C. Cir. 1973), cert, . granted , April 22, 1974, 42 U.S.L.W. 


3591, which may affect the future of the Glssol rule and determine 
whether it will be extended further. 


•An order compelling bargaining based merely on the 
cards, should not issue from this Court, because: 


"it has not the intrinsic quality of 
preserving the status quo or keeping intact 
•the subject matter which is before the 
Labor Board for adjudication, and ... it 
would invade an area exclusively preserved 
to the administrative-legislative adjudicatory 
powers of the Board." Kaynar d v. Lawrence 
Rigging, Ir.c .. 80 LRRM 2600, 2604 (E D N Y 
1972). 


Having determined upon the .entire record that there is 

reasonable cause to believe that respondent has engaged in, and is 

likely to continue engaging in, conduct proscribed by Sections 8(a)l 

and of the Act, and that appropriate injunctive relief is just 

and proper in order to preserve the issues presently before the 

Board in the present labor dispute, the Court concludes that 

respondent should be enjoined and restrained, pending further order 

of this Court or pending final disposition of the matters now 

• • 

before the National Labor Relations Board, from interfering with. 
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restraining or coercing its warehouse employees in the exercise 
of the rights granted them by Section 7 of the Act; from interro¬ 
gating its employees concerning their membership in, activities 
on behalf of, or sympathy for the Union; threatening its employees 
with discharge, plant closure or other reprisals, or discouraging 
membership.in the Union by any other means; hiring, after March 18, 
1974,. any person in positions previously held by the striking 
employees not rehired, without first offering such positions to 
such employees in the order of their seniority. 

Settle order on notice, or waiver of notice, by submis¬ 
sion to the Honorable Joseph R. Scully, Clerk of this Court, at 
hie office at '.he l T **.ited States Courthouse, Albany, New York. 

Dated; Albany, New York 
June 4, 1974 

• . % 

• f 

CHARLES L. BRIEANT, JR. 

CHARLES L. BRIEANT, JR. 

U. S. D. J. 

(Of the Southern District of 
New York, Sitting by Designation) 
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FOOTNOTES 

• 

Mr. Tabachncck did provide Judge Constantine with 
the opportunity promised in the following exchange between 
Mr. Tabachncck and 'the Judge at the conclusion of Mr. 
Tabachncck's testimony (Tr. p.634): 

4 

“The Witness: Do you got Oscars for being 

the best witness? 

Judge Constantine: You take that up with 
the lawyers. 

The Witness: Thank you." 

Mr>. Houck and Mr. Bishop, two employees with seniority 
who actively supported the Union, have been rehired. Employer 
may or may not have known what Mr. Bishop's sympathies were, 
but*it certainly was aware of Mr. Houck's, since he accompanied 
President Robilotto on both his visits u The Trading Port 
office made in support of the organization drive. According 
to the Employer, these men were rehired because they were 
skilled forklift operators, which the company required. 
Petitioner claims they were rehired in.an effort to cover up 
anti-union hiring practices. Again, we leave interpretation 

* t 

of tho Employer's actions to the Administrative Law Judge. 



i 
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* 


* 


* 


* 


i 


By verified petition dated March 13, 1974 and by show cause order dated 
March 18, 1974, Petitioner, Thomas W. Seeler, Regional Director of the 
Third Region of the National Labor Relations Board, for and on behalf 
of the National Labor Relations Board, moved this Court pursuant to 
Section 10(j) of the National Labor Relations Act, as amended, for an 
order enjoining Respondent, The Trading Port, Inc., (A) from engaging 
in certain conduct alleged to be in violation of Section 8(a)(1), (3) and 
(5) of the Act, (B) to reinstate certain employees on account of conduct 
alleged to be in violation of Section 8(a)(3) of the Act, and (C) to 
recognize and bargain with Local 294, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America on account of conduct 
alleged to be in violation of Section 8(a)(5) of the Act, all pending 
final disposition of the matters now pending before the National Labor 
Relations Board. 

The Court, upon consideration of the pleadings, evidence, briefs, and the 
entire record in the case, has made and filed its Findings and Conclusions, 
dated June 4, 1974, finding and concluding that there is reasonable cause 
to believe that Respondent has engaged in, and is likely to continue 
engaging In, conduct proscribed by Sections 8(a)(1) and (3) of the Act, and 
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that appropriate Injunctive relief la Just and proper In order to preserve 
the Issues presently before the Board. 


Now, therefore, It Is: 


ORDERED, ADJUDGED AND DECREED that, pending the final disposition of matters 
now pending before the National Labor Relations Board, Respondent, The 
Trading Port, Inc., Its officers, agents, servants, employees, attorneys, 
and all persons acting In concert or participation with it or them, be 
and they hereby are enjoined and restrained from: 

(a) Interfering with, restraining or coercing Its ware¬ 
house employees In the exercise of the rights granted 
them by Section 7 of the Act; 

(b) interrogating Its employees concerning their member¬ 
ship In, activities on behalf of, or sympathy for 
the Union; 

(c) threatening its employees with discharge, plant clo¬ 
sure or other reprisals, or discouraging membership 
In the Union by any other means; 

(d) hiring, after March 18, 1974, any person In positions 
previously held by the striking employees not rehlred, 
without first offering such positions to such employ¬ 
ees in the order of their seniority; and It Is further 

ORDERED, ADJUDGED AND DECREED that Petitioner's motion be, and It hereby 
Is, in all other respects denied. 


Dated at Albany, New York 
this 24 day of June, 1974 

/s/ Charles L. Brleant, Jr. _ 

CHARLES L. BRIEANT, JR. 

U. S. D. J. 

(Of the Southern District of New York, 
Sitting by Designation) 
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EXCERPTS FROM STENOGRAPHER’S MINUTES 

***** 

1 Northern District of New York 

Albany, New York 
April 2, 1974 
1:30 p.m. 

***** 

3 THE COURT: Gentlemen, we have had further discussion, which has in¬ 
cluded, among other things, the proposed stipulation, and I think perhaps now 
you might wish to mark and offer in evidence the official report of the pro¬ 
ceedings before the National Labor Relations Board in this matter and the ex¬ 
hibits. 

Now, Mr. Sheridan, are you prepared to do that? 

MR. SHERIDAN: Yes, your Honor. 

Possibly it should be a joint exhibit. 

THE COURT: It may be marked as a joint exhibit. 

State for the record the numbers of exhibits before the Administrative 
Law Judge. 

MR. SHERIDAN: Yes, your Honor. Do you want each record marked 
as a separate exhibit? 

THE COURT: I will take the entire official report of proceedings as a 
single exhibit, but for my record I would like to know exactly what is included. 

MR. SHERIDAN: Yes, your Honor. There are sick transcripts of six days 
of hearings. 

THE COURT: That is testimony. 

4 MR. SHERIDAN: Yes, your Honor. Plus there are - 

THE CLERK: May I interrupt? Beginning on Tuesday, March 5, 1974, 
continuing on Wednesday, March 6, 1974, continuing through Thursday, March 
7, 1974, then adjourned to March 19, 1974, and Wednesday, March 20, and 
Thursday, March 21, being the complete record, encompassing some 686 pages. 
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THE COURT: That is quite an extensive hearing, isn’t it? 

I will take that as an exhibit together with the exhibits which were intro¬ 
duced into evidence before the Administrative Law Judge. If you will just 
give the numbers of those exhibits before him, that might be helpful, Mr. 
Sheridan. 

MR. SHERIDAN: Yes, your Honor. There are four sets of exhibits. 

One is the general counsel’s exhibits which run from 1 through 17, and then 
the respondent’s exhibits which run from 1 through 9. There are also joint 
exhibits, 1 through 4, and there are Board exhibits, which is denominated 
Board Exhibit 2. 

Those are the exhibits, your Honor. 

THE COURT: That entire official record will be received in evidence in 
this proceeding. 

***** 

6 Northern District of New York 

Albany, New York 

April 4, 1974 
9:30 A. M. 

***** 

7 THE COURT: *** Mr. Sheridan, did you wish to be heard? Do you 
have a concession to make for the record? 

MR. SHERIDAN: Yes, your Honor. The petitioner will concede that in 
the event any of the employees ordered reinstated, if at that time a reinstated 
employee is working full time earning as much as he did at Trading Port, then 

8 he will not have to be reinstated. 

THE COURT: Your concession is noted for the record. 

The Court has also been advised that as far as these persons are concerned, 
that their work is considered relatively interchangeable, although some of it, 
as I understand it from reading the trial record before Administrative Judge 
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Constantine, may have specialized skills or do better in one field than another, 
but basically it is considered their work is interchangeable. 

Any particular job in the warehouse can be performed by anyone among 
those within the alleged bargaining unit; is that correct? 

MR. SHERIDAN: That is my understanding. 

MR. BOOKSTEIN: That’s correct. 

THE COURT: Mr. Tocci? 

MR. TOCCI: Yes, your Honor. 

THE COURT: Is there anything further which any of you would like 
to tender to the court before I close the record on this hearing? 

MR. BOOKSTEIN: Not I, sir. 

MR. SHERIDAN: Well, your Honor, I do have some of the employees 
here. Is it your desire or is it proper to put anybody in terms of their status 
9 since the termination at Trading Port? 

THE COURT: Well, I had indicated to all counsel of course I had approved 
your stipulation that this matter be decided on briefs and on the entire record 
before the trial examiner, as it used to be called, the Administrative Law Judge 
now, and I am prepared to proceed and adhere to that. 

***** 

10 All right, do you want to make any offering of any sort or are you con¬ 

tent to stand with what you have? 

MR. SHERIDAN: I would like to call certain of the employees. 

THE COURT: For what purpose? 

MR. SHERIDAN: For the purpose of establishing what, if any, employ¬ 
ment they have had since their termination at Trading Port. 

THE COURT: Well, Mr. Bookstein? 

MR. BOOKSTEIN: It would be my position, your Honor, that the testi¬ 
mony Mr. Sheridan would propose to offer is neither material nor relevant to 
the issue whether any of the employees are entitled to offers of reinstatement. 
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Though I don’t quarrel with the proposition that the court has inherent power 
to relieve the parties of a stipulation, I would object to the proposed testimony 
as being not material or relevant to the issues. 

THE COURT: I might be inclined to take some of that testimony sub¬ 
ject to a reserved motion to strike. In other words, you may have a continu- 
ing motion to strike. 

If you desire, you may cross-examine without waiving your rights in that 
regard. 

* 

THE COURT: Well, I will take proof as to the current and recent em¬ 
ployment of those 8 men, if you wish to proffer it, in the absence of a stipu¬ 
lation. 

MR. SHERIDAN: Yes, your Honor. 

MR. BOOKSTEIN: I understand that the record reflects my objection to 
this as neither material nor relevant. 

THE COURT: Yes. I’m reserving decision on that, Mr. Bookstein. You 
may have a continuing objection which will not be deemed to have been waived 

by cross-examination, and I will rule on it at the conclusion of the matter after 
the briefs have been received. 

MR. BOOKSTEIN: Thank you, your Honor. 

THE COURT: All right. 

MR. SHERIDAN: I call James Dillenback to the stand, please. 

JAMES A. DILLENBACK, 
called as a witness on behalf of the petitioner, after being duly swom, testified 
as follows: 

THE COURT: You may examine, Mr. Sheridan. 

DIRECT EXAMINATION 


BY MR. SHERIDAN: 
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Q. Mr. Dillenback, are you the same Mr. Dillenback who was suspended 
from Trading Port in September? 

15 MR. BOOKSTEIN: Objection, your Honor. 

THE COURT: Sustained. 

MR. BOOKSTEIN: We concede that point. He is still employed by Trad¬ 
ing Port. 

THE COURT: Did there come a time when he ceased working there? 

Was he given a lay-off slip? 

MR. SHERIDAN: Yes, your Honor. I think that is in the transcript. 

Q. Are you presently employed? A. No, sir. 

Q. When was the last time you were employed? A. When they 
moved the Albany High School, I worked for Neptune Movers. 

Q. Do you know when that was? A. About a month ago. 

MR. SHERIDAN; 1 have nothing further, your Honor. 

MR. BOOKSTEIN: No questions, your Honor. 

MR. TOCCI: Your Honor, may I? 

THE COURT: Certainly, Mr. Tocci. 

a 

I didn’t understand that you disputed he was unemployed. You had indi¬ 
cated to me that your position was that everybody has been out of work 
among this group. But you may cross-examine. 

MR. TOCCI: There was some questions raised in chambers. 

16 THE COURT: You may cross-examine. 

CROSS-EXAMINATION 

BY MR. TOCCI: 

Q. Mr. Dillenback, are you presently engaged in looking for employment? 
A. Yes, sir. 

Q. And are you presently drawing unemployment benefits from the State 
of New York? A. Yes, sir, I am. 





Q. When do these unemployment benefits terminate? A. I have re¬ 
ceived my 17th check this week and 26 is the limit as far as I know. 

MR. TOCCl: That’s all the questions I have. 

THE COURT: All right. 

Any cross-examination by Mr. Bookstein? 

MR. BOOKSTI IN': No, your Honor. 

THE COURT: All right, you may step down. 

(Witness excused.) 

MR. SHERIDAN: Your Honor, I call Ira Stockwell to the stand, your 
Honor. 

IRA C. STOCKWELL, 

called as a witness on behalf of the petitioner, after being duly sworn testified 
as follows: 

DIRECT EXAMINATION 

BY MR. SHERIDAN: 

Q. Mr. Stockwell, are you currently employed? A. No, sir, I am not. 
Q. And when was the last time you were employed? A. I would say 
7 months back. Around August I was last employed for Schaffer and Grimm. 
That was for a week’s work, that’s all. 

Q. When was this, Mr. Stockwell? A. Around August sometime. I 
don’t know the exact date. It was only for one week. It was in August. 

Q. You were formerly employed by Trading Fort, Mr. Stockwell? 

A. Yes. 

MR. BOOKSTEIN: I object. He is still employed by Trading Port, Mr. 
Sheridan. 

THE COURT: When did you last work at Trading Port? 

THE WITNESS: Up until the time of the strike. 

THE COURT: When was that? 

THE WITNESS: The strike was what? 






/ 
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THE COURT: It was in September, wasn’t it? 

THE WITNESS: In September, right, sir. 

Q. Now, since then, Mr. Stockwell, have you been employed? 

18 A. No, sir, I haven’t. 

MR. SHERIDAN: 1 have nothing further, your Honor. 

THE COURT: All right. 

Do you have any cross-examination? 

MR. BOOKSTEIN: I have nothing. 

CROSS-EXAMINATION 

BY-MR. TOCCI: 

Q. Mr. Stockwell, are you presently engaged in looking for work? 

A. Yes. 

Q. Are you presently drawing unemployment benefits from the State of 
New York? A. Yes, sir, I am. 

Q. When will your benefits terminate? A. They will be terminated 
in two weeks. I have two more weeks to go. 

MR. TOCCI: Thank you. 

THE COURT: All right, you may step down? 

(Witness excused.) 

MR. SHERIDAN: I call Jack Houck to the stand. 

JAMES F. HOUCK, 

called as a witness on behalf of the petitioner, after being first duly sworn, 
testified as follows: 

19 DIRECT EXAMINATION 
BY MR. SHERIDAN: 

Q. Mr. Houck, are you currently employed? A. No, I’m not. 

Q. And when was the last time you were employed? A. September. 
Q. And who was your employer at that time? A. Trading Port, 


Incorporated. 
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Q. Since you were last actively employed with Trading Port, you have 
not been employed at all? A. No, 1 haven’t. 

MR. SHERIDAN: Nothing further, your Honor. 

THE COURT: Mr. Tocci? 

CROSS-EXAMINATION 

BY MR. TOCCI: 

Q. Mr. Houck, are you engaged in looking for work? A. Yes, I am. 

Q. Are you presently receiving unemployment insurance benefits from the 
State of New York? A. Yes, I am. 

Q. When do those run out? A. One week. 

MR. TOCCI: That’s all. 

THE COURT: I am puzzled at the differences in when the unemploy- 
20 ment benefits run out. I understand the first witness had some employ¬ 

ment during the period but the rest of their benefits of the people with the 
greater seniority ought to be the same, shouldn’t they? 

MR. SHERIDAN: No, I don’t believe so, your Honor. 

THE COURT: All right, you may step down. 

Same number of weeks. 

MR. TOCCI: Your Honor, may I just speak on that? I think if they 
had some interim employment - 

THE COURT: Then they would have more left. 

MR. TOCCI: Yes. If they had no interim employment, like Mr. Houck, 
then it would be very shortly that they will run out. 

(Witness excused.) 

MR. SHERIDAN: I call Glenn Passino to the stand. 

GLENN P. PASSINO, 

called as a witness on behalf of the petitioner, after being duly sworn, testified 
as follows: 
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DIRECT EXAMINATION 

BY MR. SHERIDAN: 

Q. Mr. Passino, are you presently employed? A. No. 

Q. When was the last time you were employed? 

21 A. By Trading Port or by - 

Q. In any job? A. October 23. 

Q. Of last year? A. Yes. 

Q. And you have not been employed since then at all? A. No. 

MR. SHERIDAN: Nothing further, your Honor. 

CROSS-EXAMINATION 

BY MR. TOCCI: 

Q. Mr. Passino, are you presently engaged in looking for work? 

A. Yes, sir. 

Q. Are you presently receiving unemployment insurance benefits from the 
State of New York? A. Yes, sir. 

Q. When do your benefits terminate? A. One week. 

MR. TOCCI: That’s all. 

THE COURT: Any cross-examination, Mr. Bookstein? 

MR. BOOKSTEIN: None, sir. 

THE COURT: You may step down. 

(Witness excused.) 

MR. SHERIDAN: Richard O’Toole. 

22 RICHARD M. O’TOOLE, 

called as a witness on behalf of the petitioner, after being first duly sworn, 
testified as follows: 

DIRECT EXAMINATION 

BY MR. SHERIDAN: 

Q. Mr. O’Toole, are you presently employed? A. No, I am not. 
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Q. When was the last time you were employed? A. Trading Port, 
Incorporated, September. 

Q. You haven’t worked since? A. No, I haven’t. 

MR. SHERIDAN: Nothing further, your Honor. 

CROSS-EXAMINATION 

BY MR. TOCCI: 

Q. Mr. O’Toole, are you presently looking for work? A. Yes, I am. 
Q. Are you presently receiving unemployment benefits from the State of 
New York? A. Yes, I am. 

Q. When do your benefits terminate? A. One week. 

THE COURT: Do you wish to cross-examine? 

MR. BOOKSTEIN: No thank you, sir. 

THE COURT: You may step down. 

23 (Witness excused.) 

MR. SHERIDAN: Call Thomas Broderick. 

THOMAS BRODERICK, 
called as a witness on behalf of the petitioner, after first being duly sworn 
testified as follows: 

DIRECT EXAMINATION 

BY MR. SHERIDAN: 

Q. Mr. Broderick, are you presently employed? A. No, sir, I’m not. 
Q. When was the last time you were employed? A. March 15. 

Q. Of this year? A. Yes, sir. 

MR. SHERIDAN: Nothing further, your Honor. 

THE COURT: Mr. Tocci. 

CROSS-EXAMINATION 

BY MR. TOCCI: 

Q. Mr. Broderick, are you engaged in looking for work? A. Yes, sir, 


I am. 




94 


Q. And are you receiving unemployment insurance benefits from the 
State of New York? A. Yes, 1 am. 

Q. When do your benefits terminate? 

A. 1 believe 1 have seven more weeks. 

Q. That would be seven more weeks? A. I believe so. 

MR. TOCCI: No further questions. 

MR. BOOKSTE1N: No questions, your Honor. 

THE COURT: You may step down. 

(Witness excused.) 

THE COURT: It has been indicated to the Court, Mr. Sheridan, you 
have information which leads you to believe that the number 7 man on the 
alleged seniority roster has presently obtained employment, he is working at 
this time. 

MR. SHERIDAN: Yes, your Honor. 

THE COURT: All right, you may proceed. 

MR. SHERIDAN: Call Michael Scanlon. 

MICHAEL SCANLON, 

called as a witness on behalf of the petitioner, after being first duly sworn 
testified as follows: 

DIRECT EXAMINATION 

BY MR. SHERIDAN: 

Q. Mr. Scanlon, are you presently employed? A. No, I am not. 

Q. When was the last time you were employed? A. March 7. 

Q. Of 1974? A. ’74. 

MR SHERIDAN: Nothing further, your Honor. 

CROSS-EXAMINATION 

BY MR. TOCCI: 

Q. Mr. Scanlon, are you engaged in looking for work? A. Yes, I am. 
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Q. Are you receiving unemployment insurance benefits from the State 
of New York? A. Yes, I am. 

Q. And when will your benefits terminate? A. I have two more 
weeks, I believe. 

MR. TOCCI: Thank you. 

MR. BOOKSTE1N: No questions, your Honor. 

THE C^URT: You may step down, Mr. Scanlon. 

(Witness excused.) 

MR. SHERIDAN: Your Honor, the next man on the list is not here, Mr. 
Simms. I would like to call Mr. Gary Dyss. 

MR. BOOKSTEIN: For the record, 1 don’t know what Mr. Sheridan means 
by the list. 

THE COURT: He is talking about what he concedes to be a seniority 
list. That is a matter which I understand is in issue before the Administrative 
Law Judge. 

26 MR. BOOKSTEIN: That’s correct. ; 

THE COURT: I have attempted to make that clear by referring to it as 
a purported seniority list because that is a question Judge Constantine will have 
to decide. 

MR. BOOKSTEIN: Very good. 

GARY DYSS, 

called as a witness on behalf of the petitioner, after being first duly sworn, 
testified as follows: 

DIRECT EXAMINATION 

BY MR. SHERIDAN: 

Q. Are you presently employed? A. No, I’m not. 

Q. When was the last time you were employed? A. March 15, 1974. 

MR. SHERIDAN: Nothing further, your Honor. 
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CROSS-EXAMINATION 

BY MR. TOCCI: 

Q. Mr. Dyss, are you engaged in looking for work? A. Yes, I am. 

Q. Are you presently drawing unemployment insurance benefits from 
the State of New York? A. Yes, I am. 

Q. And when will they terminate? A. Five more weeks left. 

27 MR. TOCCI: Thank you. 

MR. BOOKSTEIN: No questions, your Honor. 

THE COURT: All right, you may step down, Mr. Dyss. 

(Witness excused.) 

THE COURT: For the record, how many other persons who are not 
working are here today? Raise your hands. 

(Six raise hands.) 

THE COURT: Six. If you wish to state the names for the record of 
the other persons who are present here, Mr. Sheridan, you may. 

MR. SHERIDAN: Yes. Mr. Charles Baloo, Mr. Daniel Peasley, Mr. William 
Savage, Mr. Raymond Valerio, Mr. Fowler Rittick, Mr. Quigley. 

THE COURT: All right. Anyone whose name has been left out? 

Do you wish to make an offer of proof as to them? I think I have suf¬ 
ficient data already so I don’t require all these other persons to testify in addi¬ 
tion, but you may make an offer for the record if you wish. 

As far as you are concerned, Mr. Bookstein, if you wish to call any of 
those people to see what they have been doing, you are not foreclosed from 
’8 doing so. You may do so without waiving your position. 

The same applies to you, Mr. Tocci, if you want to call any of them. 

MR. SHERIDAN: May I have a minute, your Honor? 

THE COURT: Certainly. 

(Pause.) 

THE COURT: Back on the record. 
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MR. SHERIDAN: Your Honor, I would like to make an offer of proof 
that if these gentlemen testified, they would testify that none of them are cur¬ 
rently employed. 

THE COURT: And they are all looking for work? 

MR. SHERIDAN: Yes, your Honor. 

THE COURT: Except today. 

MR. SHERIDAN: That’s right, your Honor. 

MR. TOCCI: I would like to also offer that if they were called to testify, 
they would all testify that they are receiving unemployment benefits except for 
Mr. Baloo who did not have enough qualifying time and, therefore, he does not 
receive unemployment benefits and has not during the interim. 

THE COURT: This is the man who resigned and then resumed employ¬ 
ment in order to get out of the profit-sharing? 

MR. TOCCI: No, your Honor. That is a different gentleman. 

THE COURT: I will accept that offer of proof and I don’t think there 
is any need to take their testimony because we covered the testimony of the 
top people on the list. 

Do you have anything further, gentlemen? 

MR. SHERIDAN: No, your Honor. 

MR. TOCCI: No, your Honor. 

MR. BOOKSTEIN: No, your Honor. 

THE COURT: I am closing the record. The decision is reserved. I ask 
you to comply promptly with the stipulation as to briefs. I know you all will, 
but if you find you are able to file your briefs earlier with the Administrative 
Law Judge, I hope you will extend the same courtesy to this Court. So you 
will send them down as promptly as you can together with any additional mat¬ 
ter which you may wish to submit on the question of the preliminary or pro¬ 
visional injunctive relief. 






